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(2) 

(3) Abstract. ASSESSING ACCESS TO INFORMATION IN CHINA ——LEGAL DEVELOPMENT AND INTERNATIONAL STANDARDS. ABSTRACT. The recent enactment of the Open Government Information Regulations (OGI Regulations) is the latest and most important among a series of developments implying greater government transparency in the People‟s Republic of China, signaling a transformation of the Chinese way of government. This development coincides with an international trend of adopting disclosure legislation, and the evolution of corresponding international standards. Relying mainly on international human rights law, but also finding support in other areas of international law, this thesis assesses the OGI Regulations‟ compliance with international standards. The first part of the thesis concretizes international standards into minimum standards and best practices, through examining both hard and soft sources of law. Next, the Chinese OGI Regulations‟ legislative history is mapped, and different stages of reform are compared to international standards through an in-depth analysis of the law-making process. The last part of the thesis provides a thorough comparison between the Chinese Regulations and international standards. The thesis concludes that while international standards were an important inspiration during the drafting process, they are paid less attention to in the final OGI Regulations, resulting in significant shortcomings in Chinese practice, and inadequate protection of the people‟s right to access government-held information. These weaknesses should not, I. 

(4) 中国政法大学硕士学位论文. 评析中国的政府信息公开制度. however, be taken to exist because of opposition to, or lack of want to comply with, international standards. Rather, the thesis argues that the Chinese government seems highly committed to gradually providing stronger protection of the people‟s right to access information. Lack of compliance with international standards is therefore found to be largely due to fear of too rapid change, and a firm belief in gradual reform, coherent with the central leadership‟s social stability mantra.. Keywords: Access to information, open government, right to know, international law, human rights, legal development. II. 

(5) 摘 要. 评析中国的政府信息公开制度 ——从法律发展和国际标准的角度. 摘. 要. 中国政府最近颁布的政府信息公开条例（以下简称《条例》）是 一系列政府改革措施中表示政府透明度的进一步增的最新的、最重要 的举措，表明中国政府执政方式的改变。这一发展符合国际披露立法 的趋势和相应的国际标准的演变。本文将根据国际标准（主要是国际 人权法，也包括国际法的其它领域）对《条例》进行评估。 本文每一部分通过对硬法和软法的研究，将国际标准具体化为最 低标准和最佳做法。然后，本文对中国政府信息公开立法的历史进行 了回顾，并通过对立法过程的深入分析，将不同时期的立法和国标标 准进行比较。最后一部分对中国政府信息公开条例和国际标准进行了 详细比较。 本文结论认为，国际标准是立法过程中的重要考虑因素，然而最 终的《条例》却没有充分采纳国际标准，导致中国在实践中的重大缺 陷，不能充分保障公民获得政府信息的权利。这些缺点不应因为《条 例》与国际标准相违背，或者没有与国际标准保持一致而存在。而本 文认为中国政府高度承诺逐渐加强对公民获得政府信息权利的保障。 因此《条例》与国际标准缺乏一致性，主要是要因担心改革过于迅速， 并政府坚信渐近式的改革方式，这与中央领导要求社会稳定的方针是 一致的。 关键词：获取信息，政府信息公开，知情权，国际法，人权，法 律发展. III. 

(6) Acknowledgements. Acknowledgements First of all, I owe thanks to friend and mentor Otto Malmgren of the China Programme at the Norwegian Centre for Human Rights. His encouragements, insights, comments and corrections were invaluable. Thanks are also due to the rest of the China Programme staff, for granting me a scholarship and for moral and academic support. My gratitude goes further to Zhu Lijiang, my thesis supervisor, for constructive criticism and inspiring comments. In doing research for this thesis I‟ve also been motivated and tutored by conversations with experts on Open Government Information. I would especially like to thank Prof. Zhou Hanhua of the Chinese Academy of Social Sciences, Prof. Mo Yuchuan of Renmin University, and Profs. Yu Lingyun and Cheng Jie of Tsinghua University. Hu Yuanqiong of the Natural Resources Defense Council, and Tian Qizhuang of the Open Constitution Initiative deserve thanks for providing understanding of the real world implications of government transparency in China. Support from friends and family must not be forgotten. I am profoundly grateful for the help they have provided, both for the thesis‟ structure and language, and in keeping my spirits up. Last but not least, thanks for putting up with me Patricia.. IV. 

(7) Acronyms and Abbreviations. Acronyms and abbreviations Aarhus Convention. Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters. ICESRC. International Covenant on Economical, Social, and Cultural Rights. ACHR. American Convention on Human Rights. ICJ. International Court of Justice. ALL. Administrative Litigation Law. IPE. Institute for Public and Environmental Affairs. APL. Administrative Procedural Law. NGO. Non Government Organization. ARL. Administrative Reconsideration Law. NPC. National People’s Congress. ASEAN. Association of South East Asian Nations. NRDC. National Resources Defense Council. ASL. Administrative Supervision Law. OAS. Organization of American States. CASS. Chinese Academy of Social Sciences. OGI. Open Government Information. CCP. Chinese Communist Party. OGIPS. Open Government Information and Public Support program, Peking University. CESCR. Committee on Economic, Social and Cultural Rights. OGIR. Open Government Information Regulations. CoE. Council of Europe. OP. Optional Protocols. CUPL. China University of Political Science and Law. OSCE. Organization for Security and Cooperation in Europe. ECHR. European Convention on Human Right. PRC. People’s Republic of China. ECtHR. European Court of Human Rights. RTI. Right to Information. EU. European Union. SSL. Protection of State Secrets Law. FOI. Freedom of Information. TRIPS. Trade-related Intellectual Property Issues. GA. General Assembly. UDHR. Universal Declaration of Human Rights. GATT. General Agreement on Trade and Tariffs. UN. United Nations. GC. General Comments. UNCAC. United Nations Convention against Corruption. HRIC. Human Rights in China. UNECE. United Nations Economic Commission for Europe. IACHR. Inter-American Commission on Human Rights. UNHRC. UN Human Rights Council. IACtHR. Inter-American Court of Human Rights. WTO. World Trade Organization. V. 

(8) Table of Contents. Table of Contents Chapter 1. Introduction .............................................................................................. 1. 1. Open Government Information ............................................................................. 1. 2. Development of access to information .................................................................. 2. 3. Focus and significance of the thesis ...................................................................... 6. 4. Structure and key findings ..................................................................................... 7. Chapter 2. International Law and Practice ............................................................ 10. 1. Conceptualization ................................................................................................ 10. 2. ATI under international law ................................................................................ 14. 3. 4. 2.1. Civil and political rights ............................................................................... 14. 2.2. Economic, social and cultural rights ............................................................ 29. 2.3. Additional requirements ............................................................................... 34. 2.4. Minimum standards ...................................................................................... 39. Best practice ........................................................................................................ 41 3.1. Foundation .................................................................................................... 41. 3.2. Evolving standards ....................................................................................... 42. Summary.............................................................................................................. 50. Chapter 3. Drafting and Opening-Up ...................................................................... 53. 1. Conceptualization ................................................................................................ 53. 2. Crossing the river by feeling the stones............................................................... 54. 3. 4. 5. 2.1. Grassroots initiatives – a bottom-up beginning to a top-down reform?....... 54. 2.2. Synergetic reform ......................................................................................... 58. Central legislation on openness and secrecy – democracy vs. efficiency ........... 63 3.2. The Constitution ........................................................................................... 64. 3.3. Administrative law ....................................................................................... 67. Drafting the OGI Regulations.............................................................................. 82 4.2. Central initiation – the expert draft .............................................................. 82. 4.3. Local experimentation .................................................................................. 88. 4.4. Final stage – amendments and promulgation ............................................... 91. Summary.............................................................................................................. 94 VI. 

(9) 中国政法大学硕士学位论文. Chapter 4. 评析中国的政府信息公开制度. The Open Government Information Regulations ............................... 96. 1. Introduction ......................................................................................................... 96. 2. Important features ................................................................................................ 96 2.1 Principles 1-3: Maximum disclosure, universal access and proactive disclosure ................................................................................................................ 97. 3. 2.2. Principles 4 and 5: Limited and legitimate exceptions .............................. 106. 2.3. Principles 6 and 7: Time limits and costs ................................................... 109. 2.4. Principles 8 and 9: Implementation and oversight ..................................... 110. 2.5. Principle 10: Right to effective remedy ..................................................... 113. Summary............................................................................................................ 117. Chapter 5. Concluding remarks ............................................................................. 119. Bibliography ................................................................................................................ 124. List of tables Table 1: Minimum Standards ......................................................................................... 40 Table 2: Best practice ..................................................................................................... 51 Table 3: Chinese practice and international standards ................................................. 118. VII. 

(10) 

(11) Introduction. Chapter 1. Introduction. 1 Open Government Information The Chinese government has in recent years taken gigantic strides away from its tradition of being one of the most secretive governments of the world. The foremost result of this development is so far the Open Government Information Regulations (the OGI Regulations),1 promulgated by the State Council on 5 April 2007 and effective as of 1 May 2008. These Regulations give citizens the right to access – and government officials the duty to disclose – all government held information, except information pertaining to state secrets, commercial confidentiality and personal privacy. The legal framework of procedural and remedial rules supporting this right of access to information (ATI)2 is fairly comprehensive, even when compared to far more advanced legal systems. Contrasted to the situation twenty years ago when virtually no disclosure requirements existed, or only two years ago when such requirements were limited to semi-obligations to disclose certain unclear categories of information, the change is 1 中华人民共和国政府信息公开条例(2007). Alternative translations exist, such as Regulations on Disclosure of Government Information. This text uses the OGI Regulations, as this is the term used in the only (unofficial) English translation available, courtesy of the China Law Center, Yale Law School. http://www.law.yale.edu/documents/pdf/Intellectual_Life/CL-OGI-Regs-English.pdf, visited 2009.11.05. While this version is used in most direct quotes from the OGI Regulations, the translation has been double-checked, and in some instances slight corrections were seen necessary. Translation errors are therefore my own. 2. I will in this thesis use the term access to information (ATI) as meaning access to government-held. information. Other alternative terms describing largely the same concept, such as freedom of information (FOI), the right to know, and the right to information (RTI), will not be used. There are, however, two exceptions to this: First, FOI is used in discussing the human right of access to government-held information, as this is the preferred term in a majority of human rights documents. FOI as used in human rights instruments has, as will be explained, different connotations than ATI. See infra Chapter 2 for a thorough discussion on the use and meaning of FOI in this context. Second, the right to know (知情权) is the favored term in discussions on the constitutional right to access government information in China. Translating the Chinese term into anything but the right to know would be inaccurate, and I therefore use this designation when discussing the right of ATI under the Chinese Constitution in Chapter 3. The right to know will also be used to emphasize the right of ATI, as opposed to the concept of ATI.. 1. 

(12) 中国政法大学硕士学位论文. 评析中国的政府信息公开制度. substantial. The OGI system has therefore been said to signify “a thorough farewell with the traditional way of administration [by domination]”,3 implying that the new way of government is a participatory one where the people are given increased voice and where government accountability has gained significant importance.. 2 Development of access to information The reform towards increased government openness is part of two important developments; one domestic and one international. The first development is the gradually increased importance placed on so-called administration according to law (依 法行政) as an integral part of (socialist) rule of law. Over the past decade or so, the Chinese government has realized that strengthening the OGI system is, in turn, key to attaining – and therefore and essential element of – administration according to law.4 The second development is the emerging protection of information rights under international law, paralleled by the global trend of adopting access to information legislation. 5 So far at least 90 countries have disclosure laws or administrative 3. Zhou Hanhua, The Significance and Peculiarities of Promoting a System of Information Openness in My. Country [我国推行信息公开制度的意义与特点], 30 China Today Forum [今日中国论坛] 29, 29 (2007). 4. See esp. State Council, Outlines of Advancing All Aspects of Administrative Rule of Law. Guofa [2004]. No. 10, 《全面推进依法行政实施纲要. 国发[2004]10 号》. See generally Cao Kangtai & Zhang Qiong (eds), Booklet on the Regulations of the PRC on Open Government Information [ 中华人民共和国政府信. 息公开条例读本] (People Press 2007); Cheng Jie, A Study of Issues Concerning Application of Law in Open Government Information [政府信息公开的法律适用问题研究], 3 Political Science and Law [政 治与法律] 28, (2009); Jamie Horsley, Toward a More Open China?, in Ann Florini (ed), The Right to Know: transparency for an open world (Columbia University Press, 2007); Mo Yuchuan & Lin Hongchao (eds), Interpretation of the Open Government Information Regulations of the People's Republic of China [中华人民共和国政府信息公开条例释义] (China Legal Publishing House 2008); Zhou Hanhua (ed), My Country's Experience with and Consideration of Open Government Affairs [我国政务公开的实践与. 探索] (China Law Publishers 2003); Zhou Hanhua, Open Government in China: practice and problems, in Ann Florini (ed), The right to know: transparency for an open world (Columbia University Press, 2007); Zhou Hanhua, 30 China Today Forum (cited in note 3). 5. See generally David Banisar, Freedom of Information Around the World 2006 - a global survey of. access to government information laws (Privacy International 2006); David Banisar, Legal Protections and Barriers on the Right to Information, State Secrets and Protection of Sources in OSCE Participating. 2. 

(13) Introduction. regulations in effect, and several more have legislation pending entrance into force. 6 75 of the 90 effective laws, or close to 85 percent, have been enacted in the last 20 years. Most countries enacted legislation after concerted pressure from the general public, the media, and civil society, who sought to realize their democratic and human rights. 7 These national developments are reflected in the gradual development of international standards. Creation of international law is inherently slow, but the right of ATI is now increasingly interpreted to be a human right of its own, most importantly as part of article 19(2) of the International Covenant on Civil and Political Rights (ICCPR) concerning freedom of expression and information. 8 Additional signs of the right‟s recognition include the existence of comprehensive ATI standards in Europe 9 and America,10 and global standards concerning information on certain specific issues such as corruption11 and the environment.12. States (Privacy International 2007); Ann Florini (ed), The Right to Know: transparency for an open world (Columbia University Press 2007); Toby Mendel, Freedom of Information - A comparative legal survey (UNESCO 2008); Open Society Justice Initiative, Transparency & Silence : a survey of access to information laws and practices in fourteen countries (Open Society Institute: Distributed by Central European University Press 2006); Alasdair Roberts, Blacked Out: government secrecy in the information age (Cambridge University Press 2006). 6. Roger Vleugels, Overview of All 90 FOIA Countries & Territories (2009),. http://www.wobsite.be/uploads/documentenbank/9448824f6eaa30591ef096d6d073497f.pdf, visited 2009.09.07.. See also Privacy International, FOI Map (2009), at http://www.privacyinternational.org/foi/foi-laws.jpg, visited 2009.10.28. See generally Banisar, Freedom of Information (cited in note 5); Mendel, Freedom of Information (cited in note 5). 7. See generally Florini (ed), The Right to Know (cited in note 5); Roberts, Blacked Out (cited in note 5).. 8. See infra, Chapter 2.. 9. See esp. Council of Europe Convention on Access to Official Documents, at. https://wcd.coe.int/ViewDoc.jsp?id=1377737, visited 2009.10.30 10. American Convention on Human Rights, at http://www.oas.org/juridico/english/treaties/b-32.html,. visited 2009.10.28. See esp. Claude Reyes et. al v Chile (IACtHR 2006), at http://www.corteidh.or.cr/docs/casos/articulos/seriec_151_ing.pdf, visited 2009.03.05. 11. United Nations Convention against Corruption, at. http://www.unodc.org/documents/treaties/UNCAC/Publications/Convention/08-50026_E.pdf, visited 2009.10.30. 3. 

(14) 中国政法大学硕士学位论文. 评析中国的政府信息公开制度. This thesis sets out to assess the interrelatedness of these two developments through examining the Chinese OGI reform‟s place in the international ATI development, by comparing the OGI system to international legal standards. Prior research is limited both when it comes to the development of Chinese ATI, and the development of international standards. Even though vast amounts of scholarly research have been produced on virtually all issues concerning ATI in China, 13 this research is almost exclusively in Chinese and about China. Comparative studies have been conducted, but these are either general comparisons of ATI legislation around the world,14 or compare Chinese practice with one or more countries.15 No studies attempt comparison with international standards as such. Virtually all studies of Chinese OGI in. 12. Especially The United Nations Economic Commission for Europe Convention on Access to. Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters (the Aarhus Convention), at http://www.unece.org/env/pp/documents/cep43e.pdf, visited 2009.10.30 13. The amount of academic papers and monographs published is far too extensive to be listed here. For. some of the most authoritative studies, see supra note 4. See also Jiang Bixin & Li Guangyu, An Exploration of Certain Issues Concerning Open Government Information Litigation, 3 Political Science and Law 12, (2009); Li Guangyu, Open Government Information Litigation [ 政府信息公开诉讼 - 理念、. 方法与案例] (Law Press China 2009); Mo Yuchuan & Lin Hongchao (eds), Open Government Information Regulations - implementation guide [政府信息公开条例 - 实施指南] (China Legal Publishing House 2008); Mo Yuchuan & Lin Hongchao, Research Report on Preparations to Implement the Open Government Information Regulations: investigating in particular the experience of Jiangsu, Fujian, Sichuan and Yunnan Provinces [ 机遇和挑战并存：《政府信息公开条例》实施准备调研报告 - 以苏闽川滇数省作为考察重点], 6 Legal Science [法学] 113, (2008); Wang Xixin, An Exploration of "State Secrets" in the Context of Open Government Information [ 政府信息公开语境中的“国家秘密”. 探讨], 3 Political Science and Law, 2, (2009); Zhou Hanhua, Fundamental considerations of drafting the "Open Government Information Regulations" (expert opinion draft) Chinese Journal of Law (2002); Zhou Hanhua (ed), Open Government Information Regulations - Expert Opinion Draft [政府信息公开条例专. 家意见稿] (China Legal Publishing House 2003). 14. Zhou Hanhua (ed), Comparison of Foreign Open Government Information Systems [外国政府信息公. 开制度比较] (China Legal Publishing House 2003). 15. This is common practice in the bulk of research done on the Chinese OGI system. See e.g. Megan. Patricia Carter, Comparative Research on the System of Access to Government Information in the EU and China [中欧政府信息公开制度比较研究] (Law Press China 2008); Cheng Jie, 3 Political Science and Law (cited in note 4); Li Guangyu, Open Government Information Litigation (cited in note 13); Wang Xixin, 3 Political Science and Law (cited in note 13); Zhou Hanhua (ed), Expert Opinion Draft (cited in note 13).. 4. 

(15) Introduction. English were conducted prior to the OGI Regulations enactment, and are general introductions to the developing OGI system with little in-depth analysis, 16 the only exception being a study by the EU-China Information Society Project, which compares ATI in Europe and China.17 The comparative study of ATI is fairly new. While significant research has been carried out in recent years, this compares practice and problems in different countries either generally,18 or on the basis of ATI being a human right.19 Studies of the former category provide standards based on their respective selection of countries (not on international law), while studies of the latter category primarily have been conducted by human rights advocates who claim that the right of ATI is protected under international law, without being able to substantiate this adequately. A few studies have searched more critically for the human right of ATI in general, 20 in the ICCPR,21 and under the. 16. Jamie Horsley, Shanghai Advances the Cause of Open Government Information in China (2004), Yale. Law School China Law Center, http://www.law.yale.edu/documents/pdf/Shanghai_Advances.pdf; Jamie Horsley, China Adopts First Nationwide Open Government Information Regulations (2007), Yale Law School China Law Center, http://www.law.yale.edu/documents/pdf/Intellectual_Life/Ch_China_Adopts_1st_OGI_Regulations.pdf; Horsley, Toward a More Open China (cited in note 4); Zhou Hanhua, Open Government in China (cited in note 4). On local OGI initiatives, see Government Information Quarterly No 23, 2006, special issue on implementation of local OGI legislation in China. 17. Megan Patricia Carter & LüYabin (eds), Access to Government Information in Europe and China:. what lessons to be learned? (EU-China Information Society Project 2007). 18. Banisar, Freedom of Information (cited in note 5); Florini (ed), The Right to Know (cited in note 5);. Roberts, Blacked Out (cited in note 5). 19. Toby Mendel, The Johannesburg Principles: overview and implementation (2003), ARTICLE 19,. http://www.article19.org/pdfs/publications/jo-burg-principles-overview.pdf, visited 2003.02.07; Mendel, Freedom of Information (cited in note 5); Open Society Justice Initiative, Transparency & Silence (cited in note 5). 20. Jack Beatson & Yvonne Cripps, Freedom of Expression and Freedom of Information: essays in honour. of Sir David Williams (Oxford University Press 2000); Patrick Birkinshaw, Freedom of Information and Openness: fundamental human rights?, 58 Administrative Law Review 177, (2006). 21. Cheryl Ann Bishop, Access to Information as a Human Right: Analysis of the United Nations Human. Rights Committee Documents (2006), International Communication Association, http://www.allacademic.com/meta/p_mla_apa_research_citation/0/9/1/6/4/p91640_index.html, visited 2006.06.16.. 5. 

(16) 中国政法大学硕士学位论文. 评析中国的政府信息公开制度. European Convention on Human Rights (ECHR),22 but have come up with only limited results.23 Previous research on the right of ATI under international law is consequently either overly innovative and comes up with standards that have minimal legal basis, or are exceedingly formalistic and produces no standards at all.. 3 Focus and significance of the thesis The core question examined by this thesis is to what extent the Chinese OGI system adheres to international standards. In analyzing this question, I attempt to fill some of the blanks left by the lack of in-depth research on the Chinese OGI system as found today, as well as the general lack of critical study of ATI standards under international law. Comparing Chinese practice to international standards exposes strengths and weaknesses of the system, thus providing an overview of where the right of ATI stands in China today. The second question that will be addressed is how the OGI Regulations came into being. The significance of examining this issue is twofold. First, while comparison with international standards exposes strengths and weaknesses of the OGI system, it has limited explanatory power as to why these strengths and weaknesses exist. Investigating the OGI Regulations‟ legislative history and the political and legal backdrop against which they were created provides important insights into this “why”. Both through shedding light on the interrelated issues of why the Regulations were seen as necessary in the first place, and why they turned out as they did, including how much attention drafters paid to international standards. Second, studying the OGI Regulations‟ legislative history also provides insights into the little explored area of lawmaking in China, especially the making of laws aiming at protecting rights of individuals. These 22. Wouter Hins & Dirk Voorhoof, Access to State-Held Information as a Fundamental Right under the. European Convention on Human Rights, 3 European Constitutional Law Review 114, (2007). 23. The cited studies find no general right to access all government information, but find a limited right of. access to some types of information, e.g. personal information, as well as a trend towards the inclusion of the general right of ATI in an increasing amount of international instruments.. 6. 

(17) Introduction. general insights on the lawmaking process are also beneficial to understanding why the OGI Regulations turned out as they did, as the insights explain who exerts pressure to push legislation forward (or alternatively to stall the process). Increased understanding of how the Regulations were created, and how the reform process works, also limits the dichotomization that easily arises with comparative studies. The goal of thesis is not to point fingers or portray China as “the bad guy”, but to provide a constructive assessment of where the right of ATI stands in China today, as well as providing some explanation to why the situation is as it is.. 4 Structure and key findings The status of ATI under international law is somewhat ambiguous, and while there are binding standards, hard law, in some regions of the world and in some specific areas of law, the current situation is still that binding international standards stipulate only a very limited right of ATI. However, if a less formalist approach is adopted and also soft law is taken into consideration, one finds that the concept of ATI is recognized in a number of international instruments. Through comparing the core elements of the right of ATI in these instruments, Chapter 2 constructs a comprehensive framework of what fundamental parts, or minimum standards, the right consists of. It will be showed that minimum standards include inter alia that; the right of ATI is a human right of its own; everyone should have access to all government held information apart from a limited and narrowly defined set of exceptions; there should be a presumption of openness, i.e. disclosure should be the principle and nondisclosure the exception; and there should be access to independent review of nondisclosure decisions. The minimum standards formulated through this analysis make up the first half of the comparative framework for analyzing Chinese practice. The second half of the comparative framework is found at the end of Chapter 2. It consists of a set of best practices that are based on the minimum standards, but goes beyond what is recognized in international instruments by also taking into account 7. 

(18) 中国政法大学硕士学位论文. 评析中国的政府信息公开制度. national legislative practices from around the world. As the minimum standards form the foundation for these principles, best practice is for the purpose of this thesis defined as that practice which best protects the right of ATI (as set out by the minimum standards). The best practice standards are more detailed than the minimum requirements, and therefore provide basis for a more exhaustive assessment of the OGI Regulations. Chapter 3 provides the political and legal context in which the OGI regulations were created, as well as the Regulations‟ legislative history, and compares the different stages of reform with international standards. The first part of the chapter traces the development of the OGI reform back to the early 1980s and the grassroots initiated Open Village Affairs (村务公开) reform, which in turn led to the evolution of the concept of Open Government Affairs (政务公开). These two systems were, however, highly unregulated and their importance lies therefore mostly in them sparking the development of a consciousness around ATI and the individual right to know. The second part of the chapter provides an overview of the legal framework in place prior to the enactment of the OGI Regulations. It includes discussions on the Regulations‟ constitutional basis, as well an overview of the laws influencing the Regulations, such as the Protection of State Secrets Law and the Administrative Litigation Law. The third and last part of Chapter 3 examines the legislative history of the OGI Regulations. Here the process from initiation of the drafting proves by a research group at Chinese Academy of Social Sciences (CASS), via local experimentation and continued drafting of national regulations, to final promulgation, will be analyzed, while continuously comparing different stages with international standards. Chapter 4 continues the analysis of Chinese OGI legislation through comparing the OGI Regulations with minimum standards and best practices. From this comparison I conclude that the OGI system complies with a number of minimum requirements, for instance by confirming people‟s right to know, granting ATI through both active dissemination and upon request, and providing for the right to legal remedy. In some 8. 

(19) Introduction. areas the OGI Regulations also meet with best practice requirements, through e.g. having rigid time limits for disclosure, and imposing only minimal fees on information requests. The OGI Regulations‟ extensive proactive disclosure requirements are found to even go beyond what is required by best practice. However, there are still significant shortcomings. These include that: (1) the right to know, even though being confirmed by other authoritative documents, is not explicitly provided for in the OGI Regulations; (2) there is no stipulation for the presumption of openness; (3) exceptions are overly broad and vague; and (4) there are important shortcomings as regards the review of nondisclosure decisions, related to e.g. the lack of judicial independence. As compared to best practices, the OGI Regulations come up short of complying with all requirements except those concerning time limits, fees, and proactive disclosure. Furthermore, I conclude that there has been a gradual development away from focusing on international standards. While the initial CASS draft complied fundamentally with international standards, local legislation from Guangzhou and Shanghai took one step away from international standards, as they adapted the OGI system more to the Chinese setting. Consecutive drafts of national Regulations continued this trend. Main sources relied upon include for the international part of the thesis international and regional treaties, their travaux préparatoires and authoritative interpretations, declarations of intergovernmental organizations, and authoritative academic writings. For the assessment of the Chinese OGI system, I rely mainly on Chinese language sources, as little is available in English. I make use of relevant legislation and other official documents, as well as academic writings by a selection of influential academics. In addition, I have conducted interviews with academics involved in the drafting process. These interviews are on file with the author, and have for the interest of the interviewees been rendered anonymous.. 9. 

(20) 中国政法大学硕士学位论文. Chapter 2. 评析中国的政府信息公开制度. International Law and Practice. 1 Conceptualization Formal, or „hard‟, sources of international law are widely recognized to include, as set out by Article 38 (1) of the Statutes of the International Court of Justice (ICJ): a. international conventions, whether general or particular, establishing rules expressly recognized by the contesting states; b. international custom, as evidence of a general practice accepted as law; c. the general principles of law recognized by civilized nations; d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations. The first part of this chapter examines the right of ATI under international law by assessing various sources of law and compiling the results into a set of minimum standards. I discuss standards not only related to „hard law‟, but also „soft law‟ such as e.g. UN resolutions, declarations and other authoritative – but non-binding – documents, 24 as well as regional and field-specific standards. Even though these standards impose no legally binding obligations, they “lay the ground, or constitute the building blocks, for the gradual formation of customary rules or treaty provisions. In other words, gradually „soft law‟ may turn into law proper.”25 Additional support for reliance on soft law is found in the notion of “law as process” as formulated by Rosalyn Higgins, where international law is seen as “a continuing process of authoritative decisions … [not] merely as the impartial application of rules”.26 Soft law is according to this theory more important than in a formalist view of 24. See generally Dinah L. Shelton, Soft Law, in David Armstrong (ed), Routledge handbook of. international law (Routledge, 2009). While no universally accepted definition of soft law exists, I herein use the term as “any written international instrument, other than a treaty, containing principles, norms, standards, or other statements of expected behavior”. Id. at 69 25. Antonio Cassese, International Law, at 196 (Oxford University Press 2005).. 26. Rosalyn Higgins, Problems and Process : international law and how we use it, at 2 (Clarendon Press. 1994).. 10. 

(21) International Law and Practice. international law, and the distinction between lex lata and lex ferenda – the law as it is and the law as it ought to be – is seen as less important.27 Focusing on soft law and finding support in the theory of law-as-process does not mean I leave the formalist framework set out by the ICJ Statutes article 38 completely. On the contrary, this framework forms the basis for my discussion. More specifically, the minimum standards I formulate are founded on provisions in international treaty law, supported by its interpretation in soft law sources. Even though the right of access to information might evolve into customary international law or a general principle of law, I do not imply that it already has. Such claims are still premature, and will consequently not be discussed further than in the following paragraph. Most arguments for ATI being customary law are based on the Universal Declaration of Human Rights‟ (UDHR) article 19, which provides for the “freedom to … seek, receive and impart information” (freedom of information, FOI),28 supported by a view that the UDHR is customary law.29 First of all, the notion of entire UDHR being customary international law is highly contentious. Even though the UDHR has had tremendous influence over the development of human rights and some of the its rights now are commonly seen as having evolved into customary international law,30 no authoritative sources mention FOI as customary international law. 31 More importantly, however, I will show that the human right of FOI has traditionally not included access to government-held information, and the legal status of the UDHR‟s article 19 is therefore of little consequence. Even so, as I argue that the right of ATI is developing under the FOI provision in the ICCPR it seems inevitable that this development will. 27. Id. at 10. 28. I here use FOI as meaning the human right of freedom of information. The denotation of FOI is in this. sense, as will be explained below, not the same as ATI. See also supra note 2, and infra pp. 14 ff. 29. See e.g. Sandra Coliver, et al. (eds), Secrecy and Liberty: national security, freedom of expression, and. access to information (M. Nijhoff 1999); Mendel, Freedom of Information (cited in note 5). 30. Ian Brownlie, Principles of Public International Law, at 534-537 (Oxford University Press 2003).. 31. See e.g. Id. at 525-557, Cassese, International Law (cited in note 25), at 393-396.. 11. 

(22) 中国政法大学硕士学位论文. 评析中国的政府信息公开制度. influence the meaning of the UDHR‟s FOI provision, as the two instruments‟ FOI provisions are virtually identical. The bulk of this chapter concerns ATI as a human right, and assesses the right under the two core human rights covenants; the ICCPR, and the International Covenant on Economical, Social, and Cultural Rights (ICESCR).32 The general right to access all government-held information is based on the right to freedom of expression of the ICCPR‟s article 19, which will be given most attention, but I also find ATI to be part of the right to privacy and as part of several rights in the ICESCR, most prominently the right to health. 33 Regional and field-specific standards support all three elements of access to information (right to freedom of expression and information, right to privacy, and right to health). I choose to draw on the more developed standards of the Americas and Europe, 34 as well as the more advanced thematic fields of environmental information as exemplified by the Aarhus Convention,35 information about corruption represented by the United Nations Convention against Corruption (UNCAC), and trade related information as provided in the World Trade Organization‟s (WTO) regulations. 32. Other human rights treaties, such as the Convention on the Rights of the Child and the Convention on. the Elimination of All Forms of Discrimination against Women, also touch upon the right of ATI. They are not included in this analysis because they do not contribute anything substantial to the formulation of minimum standards, as ATI requirements in both conventions are based on those of the ICCPR. 33. C. G. Weeramantry, Access to Information: a new human right. The right to know, in Foundation for. the Development of International Law in Asia (ed), Asian yearbook of international law Vol. 4, 1994 (Martinus Nijhoff, 1994)., see also Cheryl Ann Bishop, Internationalizing the Right to Know: conceptualizations of access to information in human rights law (2009) (PhD, University of North Carolina).. ATI as part of the right to privacy is a fairy uncomplicated matter, and I will therefore treat it only superficially at the end of the section on freedom of expression. 34. The right of ATI is also evolving in other regions, especially in the African Union, but also the League. of Arab States, the Commonwealth (countries previously part of the British Empire), and the Commonwealth of Independent States (previous Soviet Republics). Standards in these regions are comparatively less developed than in Europe and the Americas. The Association of South East Asian Nations (ASEAN), where China is a part member (in ASEAN+3, the +3 being China, Japan and South Korea), has recently taken probing steps to promote human rights, but is yet to formulate ATI standards. 35. The United Nations Economic Commission for Europe Convention on Access to Information, Public. Participation in Decision-Making and Access to Justice in Environmental Matters (the Aarhus Convention). 12. 

(23) International Law and Practice. As the UNCAC and the regulations of the WTO are formulated with pragmatic goals in mind (anti-corruption and free trade, respectively), they do not fit into the three categories of access to information as part of freedom of expression, the right to privacy, and the right to health, and will be treated as a separate category. Even so, it should still be noted that the link between anti-corruption work and human rights is well established,36 and free flow of trade related information is commonly seen as beneficial for economic development, which is also related to human rights.37 The second part of the chapter sets out international best practices, based on the minimum standards, but incorporating also evolving state practice. Best practice will, as mentioned above, be defined as that which best ensures the realization of the minimum standards.. 36. See e.g. Thusitha Pilapitiya, The Impact of Corruption on the Human Rights Based Approach to. Development (UNDP Oslo Governance Centre 2004); The International Council on Human Rights Policy & Transparency International, Corruption and Human Rights - making the connection (International Council on Human Rights Policy 2009). 37. See e.g. Amartya Sen, Development as Freedom (Oxford University Press 1999); Joseph Stiglitz, On. Liberty, the Right to Know, and Public Discourse: the role of transparency in public life, in Matthew J. Gibney (ed), Globalizing Rights: The Oxford Amnesty Lectures 1999 (Oxford University Press, 1999).. 13. 

(24) 中国政法大学硕士学位论文. 评析中国的政府信息公开制度. 2 ATI under international law 2.1 Civil and political rights An overview The broadest base for a general right of ATI is found in the right to freedom of expression, under the designation „freedom of information‟ (FOI). The logic behind subordinating FOI to freedom of expression, and also behind including a right of ATI in FOI, is that one cannot freely express one‟s opinion without access to relevant information.38 FOI was recognized as a human right already by the UN General Assembly‟s (GA) first session, Resolution 59(1), which states that: “Freedom of information is a fundamental human right and is the touchstone of all the freedoms to which the UN is consecrated.”39 The UDHR subsequently subordinated FOI to freedom of expression in its article 19, by declaring that: Everyone has the right to freedom of opinion and expression; this right includes freedom to … seek, receive and impart information and ideas through any media and regardless of frontiers. Even though advocates for transparency have taken the FOI provisions of the UN GA Resolution 59(1) and the UDHR article 19 as confirmation of the right of ATI‟s existence,40 the intended meaning of FOI at the time of both these documents was free flow of already publicized information, mainly related to press freedom, unrelated to the specific right of access to government-held information.41 FOI provisions in the ICCPR 38. See e.g. Anthony Mason, The Relationship Between Freedom of Expression and Freedom of. Information, in Jack Beatson, et al. (eds), Freedom of expression and freedom of information : essays in honour of Sir David Williams (Oxford University Press, 2000). 39. UN Doc A/RES/59(1) 1946.12.14. 40. See e.g. Mendel, Freedom of Information (cited in note 5), at 1-2.. 41. Birkinshaw, 58 Administrative Law Review (cited in note 20); Manfred Nowak, U.N. Covenant on Civil. and Political Rights: CCPR commentary (N.P. Engel 2005). The UN GA was also considering the adoption of a Convention on Freedom of Information in successive sessions from the 13 th to the 17th, and produced a draft Convention for that purpose, before the issue was dropped. The draft Convention clearly shows that the intended meaning of FOI was unobstructed flow of information, and no intention was. 14. 

(25) International Law and Practice. have traditionally been interpreted similarly, 42 and the conventional meaning of the human right of FOI should therefore be taken to not include the right of ATI. However, recent developments under the ICCPR point to FOI evolving towards including also access to information, indicating the general evolution of the human right of FOI, which in turn influences the meaning of UDHR‟s article 19.. 2.1.1 International Covenant on Civil and Political Rights (1966) Main Provisions With China‟s ratification of the ICCPR still pending, the treaty‟s binding force is limited to the rather enigmatic “obligation not to defeat the object and purpose” of the treaty, as set out by the 1964 Vienna Convention on the Law of Treaties article 18. 43 As the conventional interpretation of the human right of FOI does not include the right of ATI, it seems clear that ATI is not part of the object and purpose of the ICCPR. Article 19 on freedom of opinion and expression echoes the UDHR in including explicit provisions on freedom of information. Paragraph 1 concerns freedom of opinion, while paragraph 2 deals with expression and information. It reads: Everyone shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or through any other media of his choice. Most significant in relation to access to information is the „freedom to seek, receive and impart information‟. This freedom has, as noted above, traditionally been interpreted to impose an obligation on states only to not interfere with sharing of. showed to include provisions on access to government-held information. See GA Resolutions http://www.un.org/documents/resga.htm and Draft Convention, UN Document A/AC.42/7 and Corr.1. 42. See e.g. Nowak, CCPR Commentary (cited in note 41), at 335-358.. 43. See. Joni S. Charme, The Interim Obligation of Article 18 of the Vienna Convention on the Law of. Treaties: making sense of an enigma, 25 The George Washington Journal of International Law and Economics 71, (1991). Charme concludes that “article 18 is [legally] binding to a certain degree” (emphasis added) and that “because of the obligation attached to signature, courts … allow article 18 to contribute derivatively to the development of customary international law” (at 71).. 15. 

(26) 中国政法大学硕士学位论文. 评析中国的政府信息公开制度. available information, as opposed to an obligation to provide access to government-held information.44 It has imposed, it other words, an obligation to respect and protect, but not necessarily to fulfill the right of FOI.45 That does nevertheless not imply that such an obligation cannot develop over time. Central to this issue is the word „seek‟, which was subject to considerable discussion during the drafting of the Covenant. 46 Some perceived the word as too aggressive, and would rather have used „gather‟. „Seek‟ was finally chosen because “it implied the right to active inquiry”. 47 The development of a right to access government information has for a large part been based on this implicit right to active inquiry.48 The right to freedom of expression and information, as opposed to freedom of opinion, is not an unrestrained right, but carries with it, according to article 19(3), “special duties and responsibilities”. It can therefore be subject to restrictions either “for respect of the rights or reputations of others”, or “for the protection of national security or of public order (ordre public), or of public health and morals”. These restrictions must be provided by law, serve one of the listed purposes, and be necessary for attaining this purpose.49 The required necessity implies that “the restrictions must be proportional in severity and intensity to the purpose being sought and may not become the rule. Therefore, as an exception to the rule, interference must be interpreted narrowly in cases of doubt.”50 These limitations has with ATI‟s developing status as part of article 19 also been extended to apply to the right of ATI. As we will see, all references to ATI as a 44. Nowak, CCPR Commentary (cited in note 41), at 437-467. Mason, The Relationship Between Freedom. of Expression and Freedom of Information (cited in note 38). 45. Nowak, CCPR Commentary (cited in note 41), at 446-447. On the different natures of state obligations. (respect, protect, and fulfill), see e.g. Manfred Nowak, Introduction to the International Human Rights Regime, at 48 ff. (Martinus Nijhoff Publishers 2003). 46. Marc J. Bossuyt, Guide to the "travaux préparatoires" of the International Covenant on Civil and. Political Rights, at 384 (M. Nijhoff 1987). 47. Id. at 384.. 48. Nowak, CCPR Commentary (cited in note 41), at 447-448. Mason, The Relationship Between Freedom. of Expression and Freedom of Information (cited in note 38). 49. Nowak, CCPR Commentary (cited in note 41), at 458.. 50. Id., at 460.. 16. 

(27) International Law and Practice. human right either provides explicitly that limitations to the right of ATI must comply with the limitations posed by article 19(3), or does so implicitly. The legitimate restrictions on the right of ATI must therefore, according to international minimum standards, comply with ICCPR article 19(3).. The Human Rights Committee Interpretation of the ICCPR is entrusted mainly with the Human Rights Committee, as part of the Committee‟s responsibility to oversee implementation of the Covenant and its Optional Protocols (OP). Interpretation is done through General Comments (GC),51 i.e. general interpretations of the Covenant‟s articles, as well as in case law of individual complaints under the first OP, and Concluding Observations on country reports. In addition, the Committee has the authority to consider inter-state complaints, even though this is yet to happen.52 In its General Comment number 10 pertaining to freedom of opinion, expression, and information, the Committee did not indicate in any way that article 19 contains the right of access to government information.53 It should be noted that the GC was issued in 1983, at which time only a handful of established democracies had enacted disclosure legislation. One could speculate that the situation would be different had the GC come today. As literally all international developments related to ATI have happened starting from the end of the 1980s, and as these developments now have led to detailed and wide ranging requirements both in the form of regional and field-specific standards, the Committee‟s interpretation would in all probability have had significantly stronger ATI provisions today.. 51. The GCs are available at http://www2.ohchr.org/english/bodies/hrc/comments.htm visited 2009.11.02. 52. UN Office of the High Commissioner of Human Rights fact sheet 15: “Civil and Political Rights: The. Human Rights Committee” available at: http://www.ohchr.org/Documents/Publications/FactSheet15rev.1en.pdf visited 13 January 2009 53. Human Rights Committee GC 10 (1983). 17. 

(28) 中国政法大学硕士学位论文. 评析中国的政府信息公开制度. The right of ATI has, however, not been entirely absent from the Committee‟s reports, and there are indications implying that the right to access government information is, or at least should be, included in the Committee‟s interpretation of Article 19. In particular, several Concluding Observations have commended countries‟ adoption of, or intent to adopt, disclosure legislation, 54 while some have included concern regarding lack of such legislation. For instance, the Concluding Observations on Ireland in 1993, stating that: “with respect to freedom of expression and the right of access to information, the committee notes with concern that the exercise of those rights is unduly restricted under present law concerning censorship, blasphemy and information on abortion”.55 In the Concluding Observations concerning Azerbaijan, the Committee went even further, and suggested that “the authorities of the State party should introduce legislation guaranteeing freedom of information.”56 Only one individual complaint deals directly with the right to information under article 19, namely Gauthier v Canada.57 A private company in charge of issuing access permits to parliamentary hearings granted journalist Robert W. Gauthier only temporary, and thus unequal, access to the hearings. Even though the Human Rights Committee found that this could possibly be covered by one of the exceptions set out in article 19(3), the Committee found a breach of the right to information due to lack of procedural transparency. Importantly, the Committee noted that article 19 read together with article 25 on public participation “implies that citizens, in particular through the media, should have wide access to information and the opportunity to disseminate information and opinions about the activities of elected bodies and their members.”58 The issue relates, however, to parliamentary information, and not regular government 54. Reports on Ukraine (UN Doc. CCPR/C/79/add.52, 26 July 1995), Lithuania (UN Doc.. CCPR/C/79/Add.87, 19 November 1997), India (U.N. Doc. CCPR/C/79/Add.81, 30 July 1997), Ireland (UN Doc. A/55/40, 24 July 2000), Russia (UN Doc. CCPR/C/RUS/2002/5, 9 December 2002) 55. UN Doc. CCPR/C/79/Add.21.. 56. UN Doc. CCPR/C/79/Add.38, 3 Aug 1994. 57. UN Doc. CCPR/C/65/D/663/1995, 5 May 1999. 58. Id. para.13(4). 18. 

(29) International Law and Practice. information, which normally excludes information from the legislative and judiciary branches of government. Note also that the Committee implies that journalists possibly have special rights (and duties) when it comes to information access.59 ICCPR article 19 as interpreted by the Human Rights Council in sum provides only budding signs of the right of ATIs recognition. These signs nevertheless provide the foundation of the minimum standards, as they have been utilized by a wide range of actors in creation of soft law standards with ICCPR article 19 as their base.. UN resolutions and reports In addition to the Human Rights Committee‟s statements, important soft sources for interpretation of the ICCPR include UN Resolutions, Declarations and Reports. The UN General Assembly is yet to adopt any Resolutions or Declarations with substantive provisions on ATI, 60 but the UN Human Rights Council (UNHRC) 61 have dealt extensively with the issue. This practice is evolving, and the topic has gotten substantially more attention in the last decade. The UNHRC‟s active involvement in ATI issues started with the creation of the Special Rapporteur on Freedom of Opinion and Expression (hereinafter the Special Rapporteur) by Resolution 1993/45 in 1993. 62 In his 1994 report, the Special Rapporteur kept with the traditional interpretation of the right to FOI, in stating that freedom of information “entails the right to seek information inasmuch as this. 59. Id. The special role of the media is established in Europe under ECtHR case law, see infra this section,. pp. 25-26 60. Even though the GA was considering the adoption of a Convention on Freedom of Information in. successive sessions from the 13th to the 17th, and consequently emphasized the right of FOI in these sessions‟ resolutions, this did not concern access to government-held information. See supra note 41 61. Until 2006 known as the Human Rights Commission. Even though there are differences between the. former Human Rights Commission and the current Human Rights Council, these are not pertinent for the discussion in this thesis, and I will here treat them as the same body, referred to by its current name; the United Nations Human Rights Council. 62. Then the UN Commission on Human Rights.. 19. 

(30) 中国政法大学硕士学位论文. information is generally accessible.”. 评析中国的政府信息公开制度 63. The Special Rapporteur began reporting. extensively on ATI from 1995 – when he was invited by the UNHRC to “develop further his commentary on the right to seek and receive information”.64 ATI has since been a central theme in almost all the Special Rapporteur‟s reports to the UNHRC. The Special Rapporteur‟s 1998 report affirmed for the first time the right of access to government information, by stating that “the right to seek, receive and impart information imposes a positive obligation on States to ensure access to information, particularly with regard to information held by Government”.65 The right of ATI was expounded upon in the 2000 report, where a detailed analysis of what the right contains was provided. In that context, the Special Rapporteur urged governments to either adopt or amend existing ATI legislation so to include a set of minimum standards, including inter alia that: (1) the public has a right to receive government information, while the government has a duty to publish; (2) the government should actively disseminate on its own initiative information of significant public interest; (3) nondisclosure should only be allowed in instances subscribed by law, exceptions should be narrowly drawn, and refusals should be given in writing and within strict time limits; (4) costs should be kept low to not deter the public from requesting information.66 The same report endorsed a set of principles on ATI formulated by civil society organization ARTICLE 19.67 It was further emphasized that also private entities performing public functions should be subject to access to information rules in the Special Rapporteur‟s 2005 report.68 In addition to reporting, the Special Rapporteur also issues a yearly Joint Declaration with the Organization for Security and Cooperation in Europe (OSCE) Representative on Freedom of the Media and the Organization of American States 63. UN Doc. E/CN.4/1994/33. 64. Resolution 1997/27, 11 April 1997, para. 12(d).. 65. UN Doc. E/CN.4/1998/40 1998.01.28. 66. UN Doc. E/CN.4/2000/63 2000.01.18. 67. ARTICLE 19, The Public‟s Right to Know - principles on freedom of information legislation (1999),. http://www.article19.org/pdfs/standards/righttoknow.pdf visited 2009.10.03. 68. UN Doc. E/CN.4/2005/64 2004.12.17. 20. 

(31) International Law and Practice. (OAS) Special Rapporteur on Freedom of Expression. These reports has since the first time the three special mandates came together, in 1999, every year emphasized ATI‟s importance. The Joint Declaration of 2004 deals extensively with access to government information, and recognizes the same principles as in the Special Rapporteur‟s 2000 report to the UNHRC.69 The UNHRC has welcomed several of the Special Rapporteur‟s comments on ATI, but until recently it did not make any clear commitments to interpret a right of access to government held information into article 19. This changed in 2005, when the Human Rights Council adopted by consensus a resolution on freedom of opinion and expression. The Resolution deals among other issues with ATI, most importantly in Article 5, which calls upon all states: To adopt and implement laws and policies that provide for a general right of public access to information held by public authorities, which may be restricted only in accordance with article 19 of the International Covenant on Civil and Political Rights.70 This is the first official UN Resolution to unambiguously confirm the right to access government information, and a landmark resolution indicating ATI‟s recognition by the international community. It is also the first UN resolution defining the legitimate restrictions to the right, i.e. as set out in ICCPR article 19(3). The UNHRC also adopted, again unanimously, a resolution with an identical provision during its 12th session in October 2009. 71 China is a current member of the UNHRC, and the fact that the Resolution was adopted unanimously indicates China‟s approval. When the recent UNHRC Resolution and the Special Rapporteur‟s reports are added to the foundation laid by the Human Rights Council, a fairly substantial right of ATI emerges. While the Human Rights Council only acknowledges the right‟s existence,. 69. Joint Declaration of 6 December 2004. All Joint Declarations of the three special representatives are. available through the OSCE webpage: http://www.osce.org/fom/documents.html?lsi=true&limit=10&grp=401, visited 2009.10.29 70. UN Doc. E/CN.4/RES/2005/38. 71. UN Doc. A/HRC/RES/12/16 2009.10.12. 21. 

(32) 中国政法大学硕士学位论文. 评析中国的政府信息公开制度. the UNHRC provides that the right should include access to government information, and that it can only be restricted in accordance with the provisions of ICCPR article 19. The Special Rapporteur provides further details on the rights specific contents, e.g. that ATI is a human right, which means both that the public has a right to access government information, and that it is not only a citizen‟s right; that the government has a duty to provide access.72. 2.1.2 Regional standards Organization of American States The American Convention Human Rights (ACHR), adopted by the Organization of American States (OAS) in 1969 and effective from 1978, provides for basic protection of the of access to information in article 13(1), which is virtually identical to ICCPR article 19(1). The fact that the American Convention follows the wording of the ICCPR has nevertheless not kept the Inter-American Commission on Human Rights (IACHR) and the Inter-American Court of Human Rights (IACtHR) from going further than the UN Human Rights Committee in its interpretation of the right to access information. The best example of this is the landmark case of Claude Reyes et al v Chile, arguably the most important ATI case in the world to date. The plaintiffs were three environmental activists who sought information on a forestation project that had attracted controversy because of its possible negative environmental impact. Chilean authorities denied them part of the information without justification, and the case was not admitted by Chilean courts. In its decision, the IACtHR made several important observations. The focus here will be five principles relied upon by the Court, namely (1) the inclusion of a right to government information in the right to “seek, receive and. 72. See table 1. 22. 

(33) International Law and Practice. impart information”, (2) the public interest principle, (3) the need for justification of non-disclosure, (4) universal access (no needs test), and (5) maximum disclosure.73 Most importantly, the Court established first that the right to “seek, receive and impart information” as laid out by article 13 of the ACHR includes a right to access government information, with the same narrow set of legal restrictions as applies to right of access to other information.74 It supported this by referring to both international and regional treaties and other documents, and stating that “there is a regional consensus among the [OAS] States … about the importance of access to public information and the need to protect it.” 75 International documents referred to include the UDHR, the ICCPR, the UN Convention against Corruption, the Rio Declaration on Environment and Development, and the Aarhus Convention (which is not even binding on a single OAS member country).76 On the regional level important documents relied on included apart from the ACHR, “specific resolutions from the OAS General Assembly” explicitly promoting the right to government information, article 4 of the Inter-American Democratic Charter emphasizing the importance of transparency in government activity, and the Nueva León Declaration, where the Heads of State of the Americas undertook to “guarantee the right to information to our citizens”.77 In addition, the court found it “particularly relevant that, at the global level, many countries have adopted laws designed to protect and regulate the right to accede to State-held information”. 78 I interpret this to indicate that the Court saw ATI as a developing general principle of law, and as such, developing into a source of international law. It is significant that the Court based its decision to include the right of ATI in article 13 on both international treaty. 73. Claude-Reyes et al. v Chile (IACtHR 2006), available at. http://www.corteidh.or.cr/docs/casos/articulos/seriec_151_ing.pdf visited 2009.03.05. 74. Id. para. 77. 75. Id. para 78. 76. Id. paras 76 and 81. 77. Id. paras 78-80. 78. Id. para. 82. 23. 

(34) 中国政法大学硕士学位论文. 评析中国的政府信息公开制度. law, regional treaties (even non-American), and on general principles of law, as it is the first international judgment to do this. Second, the IACtHR made clear that denials must be justified. This implies according to the Court that unless there is a legal basis for a denial, and unless this legal basis is actually provided to the information seeker, a denial is not justified and thus illegal.79 Third, Court affirmed as “evident that the information the State failed to provide was of public interest”,80 because it pertained to a controversial case with a potential environmental impact, and also because it “concerned verification that a State body … was acting appropriately and complying with its mandate”. 81 This affirms that when there is a public interest in disclosing certain information, the information should be disclosed. Even though the focus on public interest could have indicated that such public interest is needed for the right of ATI to apply, the presumption of openness principle under the next point below negates such a possibility. Fourth, the court affirmed the presumption of openness principle, in “establishing the principle that all information is accessible, subject to a limited system of exceptions”.82 Fifth, it was established that there should be no limits as to who has the right to seek the information, given the public interest in the matter, i.e. also non-citizens and stateless people have the right of access to information. The court found on the basis of the principles laid out above that Chile had violated the right to access government information, the first and only decision recognizing the right of ATI by an international tribunal so far.. 79. Id. paras 93-5. 80. Id. para. 73. 81. Id. para. 73. 82. Id. para. 92. 24. 

(35) International Law and Practice. The Council of Europe The Council of Europe (CoE) has long been stating that it is a strong proponent for the right to information, but until recently this was done only through the European Convention on Human Right (ECHR) and recommendations from the Council of Ministers.83 ECHR‟s article 10 provides that the right of freedom of expression “shall include freedom to … receive and impart information and ideas without interference by public authority and regardless of frontiers.” Freedom to „seek‟ information is not included, but has later been interpreted into the article by the European Court of Human Rights (ECtHR).84 Case law concerning ATI is limited, but in the few cases that have come up the Court‟s traditional view has been that article 10 does not include a right to access government information. According to the Court in the case of Leander v Sweden, “[t]he right to freedom to receive information basically prohibits a Government from restricting a person from receiving information that others wish or may be willing to impart to him.”85 This view has been reiterated in a number of instances.86 The Court has, however, in its own words: “recently advanced towards a broader interpretation of the notion of “freedom to receive information””.87 This has happened gradually, by first recognizing “that the public has a right to receive information as a corollary of the specific function of journalists, which is to impart information and ideas on matters of public interest”,88 before including also NGO‟s as important watchdogs for society, and granting them the right to access government information important to the informed 83. Most importantly Recommendation Rec(2002)2 of the Committee of Ministers to Member States on. the Access to Information Held by Public Authorities, which sets out broad ATI requirements. Available at http://www.coe.int/T/E/Human_rights/rec(2002)2_eng.pdf, visited 2009.10.28 84. Nowak, CCPR Commentary (cited in note 41), at 446.. 85. Leander v Sweden (1987) 9 EHRR 433, para. 74.. 86. See e.g. Sirbu and other v Moldova Application nos. 73562/01, 73565/01, 73712/01, 73744/01,. 73972/01 (ECtHR 2004) 87. Társaság a Szabadságjogokért v Hungary Application no. 37374/05, (ECtHR 2009) para. 35.. 88. Sî rbu and others v Moldova Application nos. 73562/01, 73565/01, 73712/01, 73744/01, 73972/01. (ECtHR 2004), para. 17.. 25. 

(36) 中国政法大学硕士学位论文. 评析中国的政府信息公开制度. public debate.89 It is important to note that the ATI rights granted in these cases have two important limitations. First, the right of access only applies to journalists and NGOs (“watchdogs for society”), the public only has a right to receive. Second, the right only applies if the information sought is seen to be of general public interest. These restrictions indicate that even though the European Court of Human Rights is getting closer to recognizing a right to access government information under article 10 of the ECHR, they are still a long way from granting the public a general right of ATI. The traditionally limited protection of ATI under European law changed radically in November 2008, when the CoE‟s adopted the Convention on Access to Official Documents (CoE Convention),90 to date the international treaty with the most detailed provisions on ATI. The treaty makes in its preamble reference to the UDHR article 19 and ECHR article 10, as well as other documents with FOI provisions, and should therefore be seen as being based mainly on the right of FOI. The Convention is open for accession only to Council of Europe member states in the first round, but any non-CoE member can also accede upon invitation after the Convention‟s entrance into force.91 The treaty provides for a general right to access government information, by providing a “right for everyone, without discrimination on any ground, to have access, on request, to official documents held by public authorities”. 92 Other important provisions include that; (1) all government and other organs performing administrative functions are covered;93 (2) “official documents” include all recorded information,94 and. 89. Sdruženi Jihočeské Matky v Czech Republic, Application no. 19101/03 (ECtHR 2006), Társaság a. Szabadságjogokért v Hungary, Application no. 37374/05 (ECtHR 2009) 90. Available at: https://wcd.coe.int/ViewDoc.jsp?id=1377737. Ten ratifications are needed before the. convention enters into force. It has as of 2009.10.06 been signed by twelve countries, but so far only been ratified by one of these (Norway). For ratification status, see: http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=205&CM=1&DF=&CL=ENG visited 2008.10.29 91. CoE Convention arts. 16-17. 92. Id. article 2(1). 93. Id. article 1(2a). 94. Id. article 1(2b). 26. 
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