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F O R E W O R D Thomas Pogge


This book contains a set of sophisticated essays that seek to employ 
 intelligent academic analysis to help change the world for the better. 


Such work brings together four elements, memorably abbreviated as 
 DEAR.


Description. Each essay describes a particular local health deficit and 
 thereby reminds us of the staggering health inequalities that have accu-
 mulated in our world. While the vast majority of people in the richer 
 countries, and also rich minorities in the poorer countries, live without 
 serious health problems well into their 70s or 80s, ill health remains 
 a persistent reality for the world’s poor, who continue to die prema-
 turely in large numbers, often as children or as a consequence of preg-
 nancy or childbirth. While these deepest of inequalities become more 
 pronounced, both globally and within most countries, they are also 
 becoming less visible as the world’s comfortable minority is increasingly 
 segregating itself from the poor. The essays remind us that – despite 
 the remarkable global health focus of the last fifteen years (featuring the 
 Millennium Development Goals, the Bill and Melinda Gates Founda-
 tion, the Global Alliance for Vaccines and Immunization, the Global 
 Fund to Fight AIDS, Tuberculosis and Malaria, and the United States 
 President’s Emergency Plan for AIDS Relief) – life among the world’s 
 disadvantaged still all too often is (in Hobbes’ famous phrase) ‘poor, 
 nasty, brutish, and short’.


Explanation. Each essay then contributes to a diagnosis of the prob-
 lem in focus: why does the health deficit persist? Such explanations are 
 complex and vary from case to case. But prominent factors in many of 
 the essays here collected are shortfalls in local public health systems. 


In the poorer countries, public health systems are chronically short of 
resources, for four main reasons. First, they struggle against a much 
larger burden of disease, aggravated as it is by inadequate nutrition, 



(16)clothing, shelter and sanitation, dirty water, rampant threats from para-
 sites and infectious diseases, climate change and its associated extreme 
 weather events, poor education, as well as poor and often deliberately 
 corrupted regulation of resource extraction, manufacturing, construc-
 tion, traffic, tobacco, food, drugs, and the like. Second, most patients 
 in poor countries do not have the means to purchase health insurance 
 or to substantially contribute to their own needed medical expenses; 


and the public health system therefore contributes a higher proportion 
 of national health spending. Third, poor-country public health systems 
 receive a much smaller percentage of their country’s gross domestic 
 product (GDP) – typically around 3 per cent versus 8 per cent in the 
 developed countries.1 This discrepancy is in good part due to the fact 
 that poor countries’ most capable taxpayers – their own wealthy class 
 and especially multinational corporations – have been extremely adept 
 at dodging their tax obligations with the help of an extensive network 
 of tax havens, secrecy jurisdictions, lawyers, bankers, accountants, and 
 lobbyists.2 Fourth, poor countries also have a much smaller GDP per 
 capita than rich countries. While annual GDP per capita is around 


$50,000 in the more affluent countries, it is about one thirtieth of 
 this ($1,700) in India and below $1,000 in twenty African countries.3
 Despite severe funding shortages, public health systems increasingly 
 face first-world prices – not merely for medical equipment, but also 
 for patented medicines (after the Trade-Related Aspects of Intellec-
 tual Property Rights, Annex 1C of the Agreement to form the World 
 Trade Organization, forced developing countries to greatly strengthen 
 their patent protections for new pharmaceuticals) and even for medi-
 cal personnel (in order to slow the massive brain drain that siphons off 
 doctors and nurses into the richer countries). Severely underfunded, 
 public health systems in the poorer countries are often also beset by 
 discrimination and corruption, withholding needed medical care from 
 those who are most in need and legally entitled to it.


Assessment. Each essay also contributes to the moral assessment of 
the local health deficit it analyses, examining the problem through a 
human rights lens, for example, and then also exploring the correla-
tive responsibilities on the part of the agents involved in creating and 
perpetuating the social conditions that aggravate the relevant local 
health deficit. It is no great insight, of course, that bad health is 
morally undesirable. But it is anything but trivial to work out which 



(17)health problems manifest social injustice and which constitute human 
 rights deficits or even human rights violations. And it is even harder 
 to allocate moral (and legal) responsibility for socially produced and 
 socially avoidable health problems. Of special interest in this context 
 is the distinction among the various causal pathways on which agents 
 and institutional arrangements may be contributing to the emergence 
 and perpetuation of health problems. Here a simple distinction is that 
 between (actively) bringing about ill-health problems versus (passively) 
 failing to avert or alleviate it. But this distinction is far too simple 
 to capture everything that is morally significant about such a causal 
 influence, especially in the case of institutional arrangements. Thus, a 
 system of national or supranational rules can have an effect on popula-
 tion health by:


•  requiring that certain people be excluded from specific essential 
 nutrients or pharmaceuticals or medical procedures;


•  legally authorizing such discriminatory barriers as practised by firms 
 or private-sector medical personnel;


•  failing to enforce legal restrictions against such private discrimina-
 tory practices;


• engendering excessive economic inequalities that foreseeably 
 deprive many of the opportunity to access needed nutrients, 
 pharmaceuticals, or medical procedures;


•  avoidably failing to mitigate the adverse health effects of natural 
 causes (such as a flood or earthquake);


•  avoidably failing to address congenital health problems; or 


•  avoidably failing to address self-caused health problems (e.g. due to 
 tobacco consumption).


Holding fixed the dimensions of the resulting health deficit as well 
 as the various costs of avoiding it, the moral assessment of the rel-
 evant causal contribution to it will still vary across these diverse causal 
 pathways.4


Reform. The final purpose of these essays is reform: to provide 
guidance on how crucial health deficits in the poorer countries are 
to be eradicated or at least curtailed. The discussion of reform builds 
upon the preceding elements. It builds, most directly, upon the 
element of Assessment which reveals which humanly avoidable health 



(18)deficits are morally most problematic from the standpoint of, and 
 ought therefore to be prioritized by, some particular agent or class 
 of agents (who may, of course, also be confronted with other moral 
 claims on their attention and resources). Assessment in turn depends 
 heavily on Explanation, which identifies the causal factors involved in 
 the creation and perpetuation of a health deficit as well as the nature of 
 the contributions these factors are making. And Explanation obviously 
 depends on an accurate and comprehensive Description of the health 
 deficit in question. Reform also has a more direct link to Explanation 
 in that it calls for careful planning that involves a broad analysis of 
 how the reformed conduct or policies or institutional arrangements 
 would affect the health deficit under consideration as well as other 
 morally significant parameters. One such parameter, discussed in 
 many of the here-assembled essays, is the agency and empowerment 
 of the people whose avoidable health problems are in focus. Any 
 reform should ideally be informed by their understandings, needs, 
 preferences, and values, should treat and establish them as equals in 
 their communities, and vis-à-vis the ‘reformers’, and should empower 
 them to defend, continue, and eventually help lead the reform process. 


Success in such an ambitious reform project requires a detailed causal 
 understanding (Explanation) that extends well beyond the way things 
 are into an analysis of how things would be if specific reform steps were 
 successfully implemented.


We can learn a great deal from these essays – about health deficits 
 and opportunities in the developing countries as well as, more generally, 
 about how to think well about how to change the world for the better. 


For sure, such change is badly needed.
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I N T R O D U C T I O N



Abraar Karan and Geeta Sodhi


[H]ealth deprivation is really the most central aspect of poverty. 


(Amartya Sen, Nobel Laureate)


The poorest parts of the world are by and large the places in which 
 one can best view the worst of medicine and not because doctors in 
 these countries have different ideas about what constitutes modern 
 medicine. It’s the system and its limitations that are to blame. 


(Dr Paul Farmer, founder of Partners in Health)


The right to health was first enshrined as a fundamental human right 
 in the constitution of the World Health Organization (WHO) in 1946. 


Although international conventions have repeatedly upheld it for almost 
 seventy years, no consensus has been reached about what ‘health’ 


means, what entitlements are guaranteed, and who has the duty of 
 safeguarding access. Some protest that the conceptualization of health 
 as a human right is irredeemably flawed: no government could ban a 
 virus from spreading, or legislate a diseased human body to cure itself. 


If ‘health’ is interpreted as ‘health care’, however, then governments 
 could ensure that their citizens have access to adequate medical 
 information, effective prevention programmes, and safe treatments. 


But what minimum standards would these programmes have to meet? 


Does the right to health imply that health care must be comfortably 
 affordable? And what responsibilities for protecting this right fall upon 
 governments, corporations, and individuals themselves?


This volume brings together experts from around the world, 
including academics and in-the-field actors, who vigorously uphold the 
right to health as a universal human right and who consider poverty 
to be the greatest obstruction to this right. Poverty is distinguished 
by a low purchasing power, which restricts access to fee-for-service 
healthcare systems. It is linked to low education status and literacy 
levels, which impede the ability and capacity of the poor to access 
health care. Societal factors, such as the lower status of women 



(20)globally, can further hinder access for impoverished subpopulations. 


For the poor, barriers to health are posed by microeconomic realities 
 at the household level, the larger sociocultural context that influences 
 decision-making behaviours, political and economic environments at a 
 national level, and variable geopolitical conditions.


The economic and social dimensions of development converge on 
 health. If poverty is understood and recognized in terms of deprivation, 
 not simply in terms of economics, then poor health can even be an 
 effective metric of poverty. However, health is difficult to quantify. In 
 1990, the United Nations formulated the Human Development Index 
 (HDI) to measure the ‘development’ of countries with reference to 
 health (life expectancy at birth), education (actual and expected years 
 of schooling), and living standards (gross national income per capita). 


It continued to use the HDI in the Human Development Report 2011 
 (UNDP, 2012). The findings are reproduced in Figure I.1, but this 
 blunt tool does not reveal that there are many countries in ‘developed 
 regions’ with a low HDI (for example Haiti), or that there is significant 
 internal variation of development, income distribution, and human 
 rights fulfilment within countries. To allow for development and 
 inequality levels to be tracked both within and across countries, the 
 United Nations developed a new index, the Inequality-Adjusted HDI 
 (IHDI), in 2010 (Figure I.2). The striking results revealed that internal 
 inequality often exists alongside a staggering lack of development 
 within specific regions. The United States, for example, has an HDI of 
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I.1  HDI values around the world, 2011 (source: UNDP (undated))



(21)0.955 and an IHDI of 0.755, indicating a discrepancy between overall 
 and internal levels of development.


These indices acknowledge that health is at the core of develop-
 ment. Most health indicators show that people in low HDI countries 
 are significantly worse off than their high HDI counterparts. In low 
 HDI countries, life expectancy is much lower (Figure I.3) and the 
 infant mortality rate is much higher (Figure I.4). In fact, according 
 to the United Nations World Mortality Report 2011 (DESA, 2012b) 
 and WHO (2012), conditions that have been eradicated or are rarely 
 fatal in high HDI countries, such as pneumonia and diarrheal dis-
 eases, remain major causes of death in low HDI countries (Table 
 I.1). Wealthier countries tend to make long-term investments in 
 preventative care and routine check-ups, and often have insurance and 
 social welfare schemes to protect their citizens from succumbing to 
 medical catastrophe. In contrast, as a result of their limited resources, 
 the poor often see a physician once their disease is too advanced for 
 treatment, or once it is only treatable via expensive interventions 
 (Sachs, 2006). Moreover, the fee-for-service systems prevalent in 
 many of the low HDI settings result in poorer patients spending 
 significant amounts of their own money on catastrophic care. Because 
 ill health makes individuals less productive, it can further lower income 
 and accelerate poverty cycles (Figure I.5).From the individual to the 
 national levels, poverty infringes on the right to health, which in turn 
 causes poverty – and the cycle continues.
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I.2  IHDI values around the world, 2011 (source: UNDP (undated))
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(23)Responsibilities for the right to health


The drastic inequity in major health indicators does not point to 
 variations in medical care alone, but to the interlinked social, political, 
 and economic dimensions of poverty, global health agendas and trade 
 or foreign policy priorities, and the political economy and investments 
 in public health by national governments.


Even as initiatives such as the Oslo Ministerial Declaration reiterate 
 that global health is an important foreign policy issue, the global 
 governance systems remain inadequate in addressing difficulties 
 emanating from conflicts between global health agendas and foreign and 
 trade policy priorities. Tobacco control is a case in point, with efforts 
 and investments in combatting the tobacco pandemic challenged by 
 trade and foreign policy priorities. Global health, in its nascent stage, is 
 essentially a concept waiting to evolve into a discipline. Also, for global 
 health to be fully realized, effective governance systems and structures 
 need to be put in place. The lack of these systems and structures results 
 in the more powerful states continuing to forfeit trade agreements and 
 thus contributing to poor health amongst the already deprived/less 
 privileged nations. An unfettered tobacco industry and the tobacco 
 pandemic is the result of this reality.
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I.5  Vicious cycle of poverty (source: World Bank (2004))



(24)TABLE I.1 Leading causes of death contributing to the difference in life expectancy at birth (‘survival gap’) between selected regions and the longest-lived  populations, 2005–10 RankCause of deathSurvival  gap  (yrs)
 RankCause of deathSurvival  gap  (yrs)
 RankCause of deathSurvival  gap  (yrs)


RankCause of deathSurvival  gap  (yrs) Africa Developing OceaniaAsia Latin America and the Caribbean  Middle Africa South-central Asia Caribbean  1Pneumonia4.71Heart diseases4.31Heart diseases2.71Heart diseases 2Perinatal conditions4.12Perinatal conditions1.82Perinatal conditions2.62Perinatal conditions 3Heart diseases3.43Pneumonia1.83Diarrhoeal disease2.43HIV/AIDS1.0 4Diarrhoeal disease3.14Stroke1.64COPD2.04Stroke0.9 5HIV/AIDS2.85COPD0.85Pneumonia1.75Pneumonia0.9 Southern Africa South-eastern Asia South America  1HIV/AIDS14.21Heart diseases2.41Heart diseases 2Pneumonia2.82Stroke1.62Perinatal conditions1.0 3Heart diseases2.23Pneumonia1.53Homicides0.8 4Perinatal conditions2.04Perinatal conditions1.34Stroke0.6 5Diarrhoeal disease1.95Tuberculosis0.95Pneumonia0.6 Western Africa Western Asia Central America  1Perinatal conditions3.71Heart diseases4.51Diabetes 2Pneumonia3.72Stroke1.62Heart diseases 3HIV/AIDS3.33Perinatal conditions1.33Perinatal conditions0.8 4Heart diseases3.24COPD0.54Homicides0.6 5Diarrhoeal disease2.75Pneumonia0.45Nutritional deficiencies0



(25)Eastern Africa Eastern Asia  1HIV/AIDS5.31Stroke 2Perinatal conditions3.22COPD 3Pneumonia3.03Perinatal conditions 4Heart diseases2.94Heart diseases 5Diarrhoeal disease2.25Cancers Northern Africa  1Heart diseases4.3 2Perinatal conditions1.7 3Stroke1.4 4Pneumonia1.1 5Diarrhoeal disease0.6  More developed regions  More developed regions, excl. Eastern  Europe Eastern Europe  1Heart diseases0.91Heart diseases 2COPD0.22Stroke 3Perinatal conditions0.13HIV/AIDS 4Road traffic accidents0.14Road traffic  accidents 5Homicides0.15Perinatal conditions Source: DESA (2012a)



(26)These issues, which are shaped by the changing priorities and funding 
 levels of the healthcare sector under each governmental administration, 
 are determined by politics rather than by recognition of health as a 
 right. National-level political economies shape the broad framework of 
 national health policies and the details of their formulation, approval, 
 and implementation. They also determine what role, if any, civil society 
 can play in shaping health policy and facilitating access to health care 
 for all. Although many international declarations and covenants, 
 whether binding or informal, have recognized health as a human right, 
 the countries that are governed by them interpret their obligations and 
 duties to ensure the right to health in a wide variety of ways.


Depending on the political situation, national healthcare systems 
 can prevent the need for catastrophic spending (defined as 10 per cent 
 of a household budget) on health care. In many high HDI countries 
 in which social welfare and high taxation are economically and socially 
 feasible, such as Scandinavia, Spain, and the United Kingdom, 
 single-payer healthcare models have been adopted, typically on the 
 assumption that health is a human right for which the government is 
 responsible. In many low HDI countries, as well as in some high HDI 
 countries, the collection of tax revenue is greatly hindered by mass 
 participation in an informal workforce. The resulting revenue shortfalls, 
 sometimes coupled with the government’s failure to recognize health 
 as a human right, lead to inadequate government spending on welfare 
 programmes. This in turn causes the poor to be left to fund their own 
 health care and fall prey to loan sharks and/or suffer extreme poverty 
 (Ir et al., 2012). This healthcare deficit can be filled by international 
 organizations, non-governmental organizations (NGOs), civil society 
 organizations (CSOs), etc., but their roles are subject to fluctuations in 
 national-level politics.


In many countries, social and cultural barriers to health care can be 
 as devastating as the economic costs. The best-known example may be 
 the HIV/AIDS epidemic in sub-Saharan Africa: access to services often 
 requires financial resources for treatment (although there are some free 
 clinics), as well as social support to overcome the stigma (Matovu and 
 Makumbi, 2007). The result is a hidden epidemic of HIV-positive 
 men and women who are never diagnosed, greatly complicating the 
 already difficult challenges of HIV/AIDS prevention and treatment. 


Uganda began to overcome this only through a prolonged high-
publicity campaign led by national political leaders, and a programme 



(27)of free testing and treatment, exemplifying how national politics can 
 lessen both social and economic impediments to health care. The 
 health of the global poor can also be influenced by deeply held beliefs 
 and cultural mores that are inconsistent with the Western treatment 
 paradigm, which can complicate treatment and intervention strategies 
 that are devised by actors unfamiliar with the populations whom they 
 are hoping to help. Thus a strong partnership between local parties 
 and international aid groups is a must when addressing complex global 
 issues, and this union needs to collectively strategize a home-grown 
 solution that utilizes external resources.


Still, it is important to remember that international and national 
 bodies are far from the only actors involved in health rights; the private 
 sector, and civil society itself, have a large influence in the health of the 
 nation as well. While national governments are normally responsible 
 for development concerns, such as clean water, sanitation systems, 
 transportation infrastructure, and access to primary care in rural areas, 
 many of these spheres are heavily affected by the actions of public 
 and private entities. In many countries, the world has witnessed an 
 aggressive private sector acting against the collective interest of citizens. 


For example, large pharmaceutical giants can leverage patent law to 
 control the cost of pharmaceutical drugs, while healthcare technology 
 companies can do the same with novel therapeutic inventions, which 
 essentially guarantees the exclusion of the poor from accessing high-
 quality medicine. Moreover, instances of public–private collusion, 
 such as may have been the case in several global responses to pandemic 
 infections, further highlights the reality that health care is dictated by 
 market forces. These forces exacerbate systemic problems and ensure 
 that the poor, who are particularly vulnerable to exploitation, remain 
 sick, fee-paying customers in a profit-seeking healthcare industry in 
 both low and high HDI countries.


This volume makes an urgently needed contribution to the health 
and poverty discourse by exploring the complex relationship between 
poverty and poor health. The need for this resource became clear 
during the conference ‘Building Consensus on Global Poverty: New 
Delhi Launch for Academics Stand Against Poverty’ (New Delhi, 
2011), which was organized by the Comparative Research Programme 
on Poverty (CROP), Academics Stand against Poverty (ASAP), the 
Research and Information System for Developing Countries (RIS), 
Incentives for Global Health (IGH), and the Developing Countries 



(28)Research Centre at the University of Delhi. The conference was wide-
 ranging, but this volume goes far beyond its scope by creating the 
 potential for synergistic engagement amongst scholars, activists, and 
 social entrepreneurs. To empower fundamental, international change, 
 it presents success stories, viewpoints, and experiences to demonstrate 
 that the responsibility for ensuring the poor’s right to health belongs 
 not only to politicians, but to everyone.


Said another way: this volume is an urgent call for action.


About the book


This collection brings together voices from those regions of the 
 world in which the poor are concentrated (Latin America, Asia, and 
 Africa), and from disciplines including medicine, law, and business, to 
 address issues affecting health care for the poor. By dividing these issues 
 into ‘legal’, ‘political’, ‘interventional’, and ‘multifaceted’ responses to 
 specific health issues, the organization of this volume draws connections 
 between issues and actions in different parts of the world. We would 
 like to acknowledge that inequality is by no means present in only these 
 regions: as mentioned earlier, the United States is a country with great 
 internal inequality, although it has a high HDI. However, we wanted 
 this volume to be a means by which inequality is highlighted in those 
 regions of the world in which it is most heavily concentrated.


Part One of the volume, ‘Legal Movements’, offers perspectives 
 on the nature of right-to-health legislation. In Chapter 1, Luz Marina 
 Bernal (legal adviser, IFARMA Foundation, Colombia) traces how 
 Colombians mobilized in a successful class-action lawsuit against a 
 pharmaceutical giant, arguing that its exorbitant, patent-protected 
 price infringed their right to health. The movement was primarily 
 driven by civil society, exemplifying the potential that people have 
 when organizing efficiently and utilizing the legal mechanisms by 
 which to counter policies that are inconsistent with a protection of the 
 population’s well-being. In Chapter 2, Dr Kwadwo Appiagyei-Atua 
 (senior lecturer, Faculty of Law, University of Ghana) contends in a 
 health-rights-based critique of international law that the poor’s right to 
 health has been sacrificed to further the intellectual property rights of 
 multinational pharmaceutical corporations. Together, these chapters 
 express the need to empower citizens to take an active role in legislation 
 that impacts on their collective right to health.


In Part Two, ‘Political Movements’, leading experts reveal how 



(29)political trends can produce or increase healthcare-related poverty 
 among the poor. In Chapter 3, Dr Germán Velásquez (former head 
 of the WHO’s Drug Action Programme) presents evidence to support 
 the possibility that the WHO may have exhibited collusive behaviour 
 in a government–private sector scheme to grow pharmaceutical profits, 
 further marginalizing the health of the poor, by means of the imagined 
 swine flu (Influenza A(H1N1)) pandemic.


In Chapter 4, Dr T. V. Sekher (associate professor, Institute for 
 Population Sciences, Mumbai), Kaushalendra Kumar (research 
 scholar, International Institute for Population Sciences), and V. P. 


Shijith (research officer, International Institute for Population Sciences) 
 discuss the interrelated issues of catastrophic health expenses, health 
 insurance coverage, and poverty in India. They make a case for national 
 governments to provide social security to protect people against 
 catastrophic expenditures on health care, in the absence of a global 
 system that will protect people from the consequences of prohibitive 
 unaffordable healthcare costs by ensuring that the costs of essential 
 medicines are not too high. Political economy informing national-level 
 decisions regarding social security for the poor is a reality that needs 
 to be reckoned with, argue the authors, while advocating with national 
 governments to honour the ‘Health for All’ commitment.


In Chapter 5, Dr Francisco Rossi Buenaventura (director, IFARMA 
 Foundation, Colombia) and Luis Guillermo Restrepo Vélez (president, 
 National College of Pharmacists, Colombia) take another perspective 
 on affordability, seeking an alternative model of pharmaceutical 
 innovation and income that could delink the sale price of medicines 
 from the cost of research and development. These chapters prove that the 
 policies of global, political, multilateral organizations can be deleterious 
 to those whom they are supposed to benefit, and the authors call for civil 
 societies to question these authorities and to hold them accountable.


The negative consequences of the legal and political forces explored 
 in all of these chapters can be overcome by means of interventional 
 approaches. In Part Three, such ‘Interventional Approaches’ are 
 presented in chapters by Arora, and Sodhi and Sahu, as models for 
 improving specific health metrics among traditionally marginalized 
 groups in low HDI settings.


The model that Dr Monika Arora (director, Health Promotion 
and Tobacco Control Division, Public Health Foundation of India) 
presents in Chapter 6 highlights the role of youth empowerment in 



(30)a prevention and cessation intervention programme, and argues for 
 the engagement of youth as agents of change in any public health 
 strategy to dismantle the vicious cycle of tobacco use linked to 
 poverty. The chapter describes a community-based movement that 
 addresses the tobacco industry’s proliferation: a consequence of the 
 lack of a global supra-structure that should have been protecting 
 and ensuring health for all. The community-based local movement, 
 while coming to the rescue of poor people in the absence of adequate 
 governance systems and structures for global health, achieves but 
 limited success.


Then, in Chapter 7, Dr Geeta Sodhi (director, Swaasthya, India) and 
 Dr Skylab Sahu (assistant professor, Department of Political Science, 
 Delhi University) discuss the concrete results from a programme 
 developed by Swaasthya, a Delhi-based NGO, to improve maternal 
 and newborn health among an impoverished urban population in India. 


The chapter is set in the city of Malegaon, in a context showcasing a 
 lack of political will. The people’s movement fills the gaps left by the 
 public health system in ensuring quality health services for the poor. 


India, while priding itself on being a world-class healthcare industry, 
 has a public health system that is largely unaccountable and which 
 continues to ignore the concerns of its poor. The authors describe the 
 strategies underlying an effective community-led movement to ensure 
 high-quality maternal and newborn health care for the community’s 
 poor populations.


The final part of the volume, Part Four, ‘Multifaceted Movements’, 
 covers ideas that bridge aspects of these legal and political movements, 
 and interventional approaches. In Chapter 8, Dr Camilo Pérez-Bustillo 
 (research professor, Graduate Programme in Human Rights and 
 Faculty of Law, Autonomous University of Mexico City) compares the 
 grass-roots, bottom-up struggles of indigenous groups in Latin America 
 to secure basic health and human rights with the parallel struggles 
 of ethnic minorities in the United States towards the same ends. 


He focuses on forced migration, demonstrating the critical role that 
social movements (both literal and figurative) have had on community 
health, and he calls for extreme poverty to be recognized as a crime in 
the legal system. In Chapter 9, Abraar Karan (MD candidate, David 
Geffen School of Medicine, University of California-Los Angeles) also 
considers social movements as an agent of change. He enumerates the 
structural problems of a top-down approach, focusing on the disastrous 



(31)consequences of allowing geopolitical forces to shape the provision of 
 international aid to Uganda for HIV/AIDS without reference to the 
 sociocultural and contextual realities of recipients. By considering 
 poverty from a rights-based perspective, these chapters advocate for 
 social movements to be used in conjunction with medical treatment to 
 improving health access for the poor.


As a whole, these contributions expose systemic limitations from the 
 perspective of those whose right to health remains unfulfilled. Stated 
 simply, poor people face barriers to recovery that wealthy people do 
 not. Ultimately, this volume is more than a series of essays; it is a plea 
 for people around the world to come together and set a comprehensive 
 agenda to fight against poverty and to protect the health of the poor. 


Current efforts at the global, national, and local levels are heartening, 
 but more must be done to dismantle the oppressive institutions that 
 exploit people who are already suffering from, or are vulnerable to, 
 disease. The time to act is now.
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Luz Marina Umbasía Bernal


Introduction


The patent system is built on the premise that patents incentivize 
 innovation by offering a limited twenty-year monopoly to patentees. As 
 a result, private industries are able to demand as high a price for their 
 patented products as they see fit and new medicines can be prohibitively 
 expensive. This can have devastating effects on individuals, who may 
 become bankrupt or have to forgo treatment because of the excessive 
 expense of new medications that are under patent (and thus cannot 
 be produced in a cheaper, generic form). But what happens when the 
 costs are artificially inflated to the extent that a government cannot 
 afford a treatment that it is legally bound to provide its citizens?


In Colombia, where the government is obliged to provide free 
 treatment to citizens with HIV/AIDS, patients are being forced to 
 seek access to their right to health through the courts. The national 
 health policies have encouraged abuses of the patent system, of which 
 the opportunistic pricing of the important drug Kaletra (lopinavir/


ritonavir) is representative. Abbott Laboratories, which produces and 
 markets Kaletra in Colombia, abused the patent system to create a 
 monopoly and secure significantly higher prices for the drug than in 
 surrounding countries. Until 2008, it cost the state US$4,440 per 
 patient per year in Colombia. That price has been lowered to $1,067 
 as a result of public pressure, but generic versions would cost only 


$396  (70 per cent less) if they could be sold in Colombia (FMC, 
 2008).


The pricing of Kaletra in Colombia is representative of the abuse of 
patent law to create monopolies and thereby restrict competition in the 
pharmaceutical sector, which was detailed in a European Commission 
report of July 2009, and which is worsening in developing countries 
– particularly in Latin America (Correa, 2010). Taking Colombia’s 



(34)experience as a case study, this chapter explores how the increase in 
 patent protection in developing countries has constructed barriers that 
 have pushed up prices and stifled competition, thereby restricting access 
 to the medications and forcing governments not merely to fall short 
 of national health policy goals, but to be in breach of national health 
 policy – that is, to fail to uphold their constitutional obligations. This 
 chapter also outlines advocacy strategy of civil society organizations 
 (CSOs) and contextualizes their efforts to request a compulsory licence 
 for Kaletra in Colombia.


After providing an overview of Colombia’s national healthcare 
 system, which is currently in crisis and undergoing reform, this 
 chapter will present a brief introduction to the way in which patents 
 determine access to medicine. It will then explore the effects of 
 Kaletra’s soaring costs on the Colombian health system and the 
 subsequent governmental response, with a particular focus on the 
 process of administrative and legal actions leading Colombian civil 
 society ultimately to making a request for a compulsory licence. 


Finally, the chapter will conclude with a discussion of developing 
 countries’ flexibility vis-à-vis the 1994 Agreement on Trade-Related 
 Aspects of Intellectual Property Rights (TRIPS), including the 
 influence of drug patents extended by TRIPS, as well as resistance to 
 this influence in the form of political will for, and social concern over, 
 the defence of right to health and life.


Analysis of the Colombian health system


In Colombia, the health system is universal and is regulated by 
 the Ministry of Health and Social Protection (Ministerio de Salud y 
 Protección Social, or MPS) under constitutional mandate. The system 
 is decentralized, with mandatory public enrolment comprising a 
 contribution scheme that includes formal workers and their families. 


There is also the so-called Subsidized Plan for the poor and vulnerable. 


Moreover, there are also special regimes for particular groups (such as 
 army, police, teacher, and Colombian Oil Company, or ECOPETROL, 
 health systems) and a public network to address health problems 
 among the uninsured (under the 1993 Social Security Act, or Law No. 


100 of 1993).


The system is operated by the Benefit Plans Administrators (BPA), 
public and private health-promoting entities, and administrators of 
the Subsidized Plan, who act as intermediaries and managers of state 



(35)resources provided by the annual premium (known as a unit capitation 
 payment, or UCP). The central component of the social security 
 system in Colombia is the Compulsory Health Plan (CHP), which 
 includes integrated services for treatment and disease prevention, as 
 well as workers’ compensation for medical and maternity leave (under 
 Law No. 100 of 1993).


Economic factors have contributed to a steady dismantling of the 
 system at the operational and implementation levels, and has caused a 
 crisis in the healthcare sector. The government did not regulate the cost 
 of medicines and, as a result, high drug prices contributed to the ongoing 
 crisis in the financing of the Colombian health system. The price of 
 Kaletra provides a case in point: in addition to monopolistic pricing, 
 the entities responsible for delivering the drug to patients have created 
 barriers to access, such as increasing the paperwork needed to obtain it.


In the case of people living with HIV/AIDS, the government was 
 not fulfilling its legally mandated obligation to provide free treatment, 
 forcing patients to go to court to claim guardianship of the fundamental 
 right to health and access to services that are not included in the CHP. 


As a result of legal action, Kaletra was included in the CHP in 2004. 


Nevertheless, the Colombian price remains higher than elsewhere in 
 the South American Andean region and continues to impose a financial 
 burden on the Colombian health system.


Patents and the violation of the right to health


National authorities have traditionally granted patents as an 
 instrument of industrial policy to advance national development and 
 only to a lesser extent as a right of the inventor. It has been argued that 
 higher standards of intellectual property can lead to technology transfer 
 (that is, the importation of technological capacity) because foreign firms 
 would be encouraged to invest in developing countries and to install 
 their technologies. However, there is also a counterargument that 
 those foreign firms that have obtained patents in developing countries 
 are able to make inroads and profits in these countries without having 
 to produce the patented products there, because they can import the 
 products and sell them at monopoly prices (Khor, 2005).


There are several ways in which a strong intellectual property rights 
 (IPR) regime can hinder developing countries’ access to technology. 


Obstacles to technology transfer make it difficult for developing 
countries and their home-grown firms to upgrade infrastructure to the 



(36)extent necessary if they are to compete successfully with foreign firms. 


Such obstacles thus impede competition (Khor, 2005). Patents, which 
 grant exclusive rights to market a product for twenty years, provide a 
 significant barrier of this type. They can also create barriers to access: 


monopolies not only install artificial barriers to other firms entering the 
 market, but the exclusive right to market a given product also leads to 
 the potential abuse of this dominant position in the form of high prices 
 (Khor, 2005).


Human rights are those promises that we, as a global society, should 
 collectively employ to protect the existence of every individual. They are 
 often expressed and guaranteed by law, embodied by examples such as 
 the right to health, the right to privacy, the right to property, the right 
 to life, etc. A state interferes with a human right if it limits the exercise 
 of that right, encroaches on the right, or fails to fulfil a positive duty 
 associated with the right. Article 4 of the 1966 International Covenant 
 on Economic, Social and Cultural Rights (ICESCR) adopts the 
 approach of examining, first, a limitation to a right, and then possible 
 justification for such limitation. The state must guarantee the economic 
 accessibility of medicines as part of its fulfilment of Article 4, which sets 
 standards for evaluating accessibility, with average household income 
 as one among several factors. By allowing monopolistic pricing, patents 
 interfere with the right of access to medicine, especially in developing 
 countries: unfortunately, governments in developing countries often 
 lack the resources to pay for drugs priced artificially high (Hestermeyer, 
 2006).


Kaletra: A study of the costs of the patented drug


According to an analysis of the HIV situation in the Andean 
 subregion over the period 2003–05, the Benefit Plan in Colombia 
 covers highly active antiretroviral therapy (HAART) – that is, first-
 line antiretrovirals – but the drug supply is irregular, especially for 
 the poor (Kusunoki Fuero and Nagles Peláez, 2007). Regulatory and 
 institutional barriers, such as delays in the timely delivery of medicines 
 and extended administrative procedures associated with drug delivery, 
 limit access to care for high-cost diseases. As a result, patients must 
 seek recourse through the legal system to access care and treatment.


The patent protection provided by intellectual property law 
constitutes a barrier to access to essential medicines. In Colombia, 
Kaletra, an antiretroviral treatment for HIV/AIDS produced by 
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